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1.0

INTRODUCTION

A Draft Environmental Impact Statement (EIS) was prepared pursuant to the National
Environmental Policy Act (NEPA) to assess the environmental consequences of the U.S. Bureau
of Indian Affairs (BIA) taking land located in Sacramento County, California into federal trust on
behalf of the Wilton Rancheria (Tribe) to conduct gaming (Federal Action). The effects of seven
alternatives identified below are analyzed within the EIS.








Alternative A – Twin Cities Casino Resort
Alternative B – Reduced Intensity Twin Cities Casino
Alternative C – Retail on Twin Cities Site
Alternative D – Casino Resort at Historic Rancheria Site
Alternative E – Reduced Intensity Casino at Historic Rancheria Site
Alternative F – Casino Resort at Mall Site
Alternative G – No Action

A previous Draft General Conformity Determination was prepared for Alternative A (the
alternative with the highest potential to emit) and circulated for public review and comment in
accordance with 40 Code of Federal Regulations (CFR) Part 93, Sections 93.150 through 93.165.
This previous Draft General Conformity Determination focused on the conformity issues related
to Alternative A at the Twin Cities site located in Sacramento County just north of the City of
Galt, California, within the Sacramento Metropolitan Air Quality Management District
(SMAQMD). The 45-day public comment period on the previous Draft General Conformity
Determination (released on December 29, 2015) ended February 11, 2016. The U.S. Department
of the Interior, Bureau of Indian Affairs (BIA) received two written letters during the comment
period that included comments on the Draft General Conformity Determination, from SMAQMD
and the U.S. Environmental Protection Agency (USEPA) (Comment Letters A3 and A10,
respectively, in the Final EIS, Volume I, Section 2.0). These comments were considered when
preparing this Revised Draft General Conformity Determination.
Since the release of the Draft EIS and previous Draft General Conformity Determination,
Alternative F has been selected by the BIA as the Preferred Alternative (refer to the Final EIS,
Volume II, Section 2.7). Therefore, the foreseeable consequence of this federal action will be the
development of a casino/hotel resort in the City of Elk Grove Mall in Sacramento County,
California (see EIS Figure 1-1). Accordingly, the Revised Draft General Conformity
Determination was developed to assess conformity of Alternative F with the State
Implementation Plan (SIP). Under the Preferred Alternative, the BIA would take approximately
36 acres, known as the Elk Grove Mall site, into trust for the Tribe. Alternative F consists of a
casino/hotel resort, totaling approximately 608,756 square feet in area. The casino-hotel resort
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would include restaurants, a 302-room hotel, convention center, retail space, fitness center, and
pool and spa. The majority of the Elk Grove Mall site is currently developed or disturbed.
The Elk Grove Mall site is located within the City of Elk Grove, approximately 14 miles south of
the City of Sacramento, adjacent to State Route (SR)-99. SMAQMD has local jurisdiction over
the air quality in the region, which is located within the Sacramento Valley Air Basin (SVAB).
The Notice of Availability (NOA) for the Final EIS and Revised Draft General Conformity
Determination was published in the Federal Register on December 14, 2016 (Volume 81, pages
90379-90380), and was also published in local and regional newspapers, including The
Sacramento Bee on December 9, 2016, The Elk Grove Citizen on December 14, 2016, and The
Galt Herald on December 14, 2016. The Revised Draft General Conformity Determination was
also mailed to the appropriate federal agencies, federal land managers, Native American tribes,
state agencies, counties, and air districts on December 9, 2016. The public comment period on
the Revised Draft General Conformity Determination ended January 17, 2017. The BIA received
comment letters on the Draft General Conformity Determination from SMAQMD and USEPA
(Comment Letters 1 and 2 during the comment period for the first Draft Conformity
Determination). Responses to these comments are provided in Attachment 1, and these
comments and responses were considered when preparing the Revised Draft General Conformity
Determination. Additional comments were received on the Revised Draft Conformity
Determination, and responses to these comments are also provided in Attachment 1. These
comments and responses were considered when preparing this Final General Conformity
Determination.

2.0

GENERAL CONFORMITY – REGULATORY BACKGROUND

USEPA promulgated the General Conformity Rule on November 30, 1993, to implement the
conformity provision of Title I, Section 176(c)(1) of the federal Clean Air Act (CAA), which
requires that the federal government not engage, support or provide financial assistance for
licensing or permitting, or approving any activity not conforming to an approved CAA
implementation plan for compliance with the NAAQS. NAAQS have been developed for carbon
monoxide (CO), lead (Pb), PM with a diameter of less than 10 or 2.5 microns (PM10 or PM2.5,
respectively), sulfur oxides (SOx), ozone (O3) and its precursors oxides of nitrogen (NOx) and
volatile organic compounds (VOCs), and nitrogen dioxide (NO2). CAA conformity is an issue
that may be addressed during the NEPA process, and USEPA recommends that the conformity
process be coupled with NEPA analysis.
2.1 GENERAL CONFORMITY PROCESS
The general conformity process will be addressed in two phases. The first phase is the
conformity applicability process, which evaluates whether the conformity regulations apply to the
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federal action (i.e., whether a determination is warranted). The second phase is the conformity
determination process, which demonstrates how a federal action conforms to the applicable SIP.
Phase One
The purpose of a conformity review is to evaluate whether the general conformity determination
requirements apply to a federal action under 40 CFR 93.153. There are four steps in the review
process. The first three steps can be performed in any order; the four steps are listed below:
1. Determine whether the proposed action causes emissions of criteria pollutants.
2. Determine whether the emissions of a criteria pollutant or its precursor (i.e., nitrogen
oxides (NOx) and volatile organic compounds [VOCs] for ozone) would occur in a
nonattainment or maintenance area for that pollutant.
3. Determine whether the federal action or activities to be conducted under the federal
action are exempt from the conformity requirement per 40 CFR 93.153(c)(2).
4. Estimate the total emissions of the pollutants of concern from the federal action and
compare the estimates to the de minimis thresholds of 40 CFR 93.153(b)(1) and (2) and to
the nonattainment or maintenance area’s emissions inventory for each criteria pollutant of
concern.
Phase Two
The purpose of the conformity determination, if needed, is to show if the Preferred Alternative
conforms to the SIP. Conformity can be shown for ozone (precursors: NOx and VOCs) by
meeting one or more of following four requirements:
1. The applicable SIP specifically includes an allowance for emissions of the Preferred
Alternative, 40 CFR 93.158(a)(1).
2. Offset emission credits are purchased for the total direct and indirect emissions, which
fully offsets within the same nonattainment or maintenance area (or nearby area of
equal or higher classification provided the emissions from that area contribute to the
violations or have contributed in the past, in the area of the federal action) so that there
is no net increase in emissions, 40 CFR 93.158(a)(2).
3. NOx and VOC emissions from the Preferred Alternative coupled with the current
emissions in the nonattainment area would not exceed the emissions budget in the SIP,
40 CFR 93.158(a)(5)(i)(A).
4. The Preferred Alternative proponent can request that the SIP be changed by the State
Governor or the State Governor’s designee to include the emissions budget of the
federal action, 40 CFR 93.158(a)(5)(i)(B).
Conformity can be shown for carbon monoxide (CO) and particulate matter 10 and 2.5 microns in
size (PM10 and PM2.5) by one of following two options:
1. The applicable SIP specifically includes an allowance for emissions of the Preferred
Alternative, 40 CFR 93.158(a)(1).
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2. Modeling of directly emitted CO, PM10, and PM 2.5 shows that the action does not cause
or contribute to any new violation of any standard in any area or increase the frequency
or severity of any existing violation of any standard in any area, 40 CFR 93.159(a)(4)(i)
and (b).
Even if a project is shown to conform to the SIP by one of the above methods, the project may
not be determined to conform to the applicable SIP unless the total of the direct and indirect
emissions of the federal action is in compliance or consistent with all relevant requirements and
milestones contained in the applicable SIP, including but not limited to the use of baseline
emissions that reflect the historical activity levels that occurred in the geographic area, reasonable
further progress schedules, assumptions specified in the attainment or maintenance
demonstration, prohibitions, numerical emission limits, and work practice requirements (40 CFR
93.158(c)).

3.0

APPLICABILITY OF PREFERRED ALTERNATIVE

3.1 EMISSIONS
The Preferred Alternative’s emissions are evaluated in two phases: construction and operation.
The two phases would not overlap. Criteria pollutants will be emitted during both phases. The
pollutants of concern are PM2.5, PM10, CO, and, the two ozone precursors VOCs, and NOx.
Construction emissions include NOx, VOCs, PM10 and CO, which are generally a product of
combustion, in this case from heavy equipment. PM2.5 is generated during site grading and
though diesel exhaust. Operational emissions are mainly emitted from customer and employee
vehicles driving to and from the casino/hotel and consist of NOx, PM10 and CO. Area emissions
and stationary sources are typically minor compared to mobile emissions during operations of
facilities such as casinos and hotels. The area and stationary source emissions attributable to the
Preferred Alternative (boilers, emergency generators, etc.) meet the thresholds requiring a Tribal
Minor New Source Review (TMNSR) and require corresponding project review by USEPA and a
minor NSR permit prior to the commencement of construction. The EIS gives a detailed account
of both operational and construction emissions.
3.2 ATTAINMENT/NONATTAINMENT AREA
The Preferred Alternative would be constructed within the boundaries of SVAB, which is
currently in attainment for SOx, Pb, and NO2. SVAB is currently designated nonattainment for
PM2.5 and severe-15 nonattainment for 8-hour ozone (VOCs and NOx). SVAB is designated as
maintenance for PM10 following California Air Resources Board (CARB) submittal of the PM10
Implementation/Maintenance Plan and Redesignation Request in November 2010 to the USEPA
(CARB, 2015). The northwestern portion of the SVAB is designated as maintenance for CO.
The project site is not located in this designated area; although a portion of the trips generated by
the Preferred Alternative would pass through the CO maintenance area.
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3.3 EXEMPTION
The federal action that is described in Section 1.0 (Preferred Alternative) is not exempt for the
following reasons: (1) the action results in emission levels of at least one criteria pollutant
exceeding the applicable de minimis thresholds; (2) the action does not have criteria pollutant
emissions that are associated with a conforming program; (3) the action cannot be analyzed under
certain other environmental regulation; and/or (4) the action is not in response to an emergency or
natural disaster. The area and stationary source emissions of the Preferred Alternative would
require the Tribe to apply for a TMNSR permit under the NSR program and, therefore, are
exempt emissions under exemption 40 CFR 93.153(d)(1). While these exempt emissions are
presented in Table 1 below, the emissions are not included in the total annual emissions of the
Preferred Alternative to determine conformity. The energy use and mobile emissions from the
Preferred Alternative are not exempt from a conformity determination under 40 CFR 93.153(c)(2)
and are thereby considered the total annual emissions that must be compared to the de minimis
thresholds set out in 40 CFR 93.153(b).
TABLE 1
UNMITIGATED OPERATIONAL EMISSIONS OF SIGNIFICANT CRITERIA POLLUTANTS1
VOCs

Sources

NOx

PM2.5
Tons per Year

CO

PM10

1

Exempt Emissions
Stationary Sources

0.29

1.30

4.18

0.19

0.36

Area

3.66

0.00

0.05

0.00

0.00

Total Exempt Emissions

3.95

1.30

4.23

0.19

0.36

Annual Emissions
Energy

0.21

1.89

0.14

1.59

0.14

Mobile

12.51

52.49

13.97

217.02

50.18

58 Percent Mobile Reduction for CO2

-125.87

3

Waste

0.00

0.00

0.00

0.00

0.00

Water

3

0.00

0.00

0.00

0.00

0.00

12.72

54.38

14.11

92.74

50.32

25.00

25.00

100.00

100.00

100.00

No

Yes

No

No

No

Total Annual Emission4
Applicable Conformity De Minimis Thresholds5
Exceedance of Threshold

NOx, VOCS, CO, PM10, and PM2.5 emissions values were estimated using CalEEMod air modeling program approved by the USEPA
and CARB (see Revised Appendix S of the Final EIS).
2
CO emissions were reduced per the trip distribution provided in the Traffic Impact Study (TIS) prepared by Kimley Horn, August 14,
2015 (Appendix O of the EIS). Per the TIS 42 percent of project related vehicles would pass through the SMAQMD CO and PM10
maintenance area, which equates to a 58 percent reduction.
1

Emissions from waste and water are negligible and round to zero.
Excludes exempt emissions in accordance with 40 CFR 93.153(d)(1).
5
The conformity determination thresholds for nonattainment and maintenance areas are set forth in 40 CFR 93.153(b).
Source: AES, 2016.
3
4
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3.4 DE MINIMIS THRESHOLDS
Emissions estimates were provided in the EIS for both construction and operation (mobile, area,
stationary, and energy) of the Preferred Alternative. EIS Sections 3.4, 4.4, and 5.4.2 give a more
in-depth analysis. Because operation and construction would not overlap, their emissions were
evaluated separately by using the most up-to-date USEPA and CARB-approved land use based
California Emissions Estimator Model (CalEEMod) air model. Stationary source emissions (e.g.,
boilers and emergency generators) were estimated using manufacturer emission specifications
and EPA AP-42 emission factors. Construction emissions were below the 25 tons per year (tpy)
de minimis thresholds for ozone precursors VOCs and NOx and the 100 tpy de minimis threshold
for PM2.5. CO and PM10 emissions were also below the de minimis levels of 100 tpy.
Accordingly, no Conformity Determination is required for construction emissions. Table 1
presents the estimated total annual emissions for pollutants of concern during operation.
Operational emissions for NOx exceeded the 25 tpy threshold established under 40 CFR
93.153(b)(1), while VOCs were below the 25 tpy de minimis threshold. Because the project site
is located within the maintenance areas, partially or in whole, for CO and PM10, these emissions
were also evaluated for conformity and the results are included in Table 1. Based on the trip
distribution of new vehicle trips presented in the Traffic Impact Study prepared for the EIS, 42
percent of trips generated by the Preferred Alternative would pass through the CO maintenance
area. The resulting portion of the total operational emissions for CO (92.74 tons per year) were
below the de minimis level of 100 tpy. Furthermore, in accordance with the 2004 Revisions to the
California State Implementation Plan for Carbon Monoxide (CARB, 2004), California will meet
the requirements to transition to attainment in 2018, the year prior to when the Preferred
Alternative would begin operation. For PM10 and PM2.5, emissions were below the de minimis
level of 100 tpy.
A conformity determination is required for ozone precursor NOx. This requirement is due to the
Preferred Alternative being located in a nonattainment area for ozone and the total NOx
emissions being greater than the de minimis levels shown in Table 1.

4.0

CONFORMITY DETERMINATION: OZONE PRECURSOR NOX

4.1 ANALYSIS
Air modeling analysis was performed for the EIS and the general conformity determination
concurrently. The results of this analysis can be found in the Final EIS, Volume II, Sections 4.4
and Section 5.4 and the revised Appendix S in the Final EIS. As stated above, a general
conformity determination is required for ozone precursor NOx. Conformity for NOx can be
shown by complying with the criteria detailed in Section 2.0, under phase two.

January 2017

6

Wilton Rancheria Fee-to-Trust and Casino Project
Final General Conformity Determination

Specific SIP Allowance
SVAB was designated as an 8-hour ozone nonattainment area in 1997 and in 2004 was classified
as serious nonattainment, with an attainment deadline of June 15, 2013, under the 1997 ozone
NAAQS. On February 14, 2008, CARB, on behalf of the air districts in the Sacramento region,
submitted a letter to USEPA requesting a voluntary reclassification of the Sacramento Federal
Nonattainment Area from ‘serious’ to ‘severe-15’ for the 8-hour ozone nonattainment area with
an extended attainment deadline of June 15, 2019. USEPA approved the reclassification request
on May 5, 2010. The applicable SIP for ozone in SVAB is the 2009 Sacramento Regional 8Hour Attainment and Reasonable Further Progress Plan and the 2013 Update to the 8-Hour
Ozone Attainment and Reasonable Further Progress Plan. This plan is considered the latest air
quality management plan for 8-hour ozone, per the SMAQMD. The following is a summary of
how the 2009 plan and 2013 update became effective.
On March 26, 2009, CARB approved the 2009 Sacramento Regional 8-Hour Ozone Attainment
and Reasonable Further Progress Plan. The plan sets out a strategy for attaining the 1997
federal 8-hour ozone standard in the Sacramento Nonattainment Area by 2018 (CARB, 2015).
The 2009 Plan was adopted by the five districts that make up the Sacramento Nonattainment
Area: SMAQMD; El Dorado Air Quality Management District (EDAQMD); Feather River Air
Quality Management District (FRAQMD); Yolo-Solano Air Quality Management District
(YSAQMD); and Placer County Air Pollution Control District (PCAPCD). CARB adopted the
2009 Plan as a revision to the 2007 SIP and submitted it to USEPA. The 2009 Plan included a
request for the Sacramento Nonattainment Area to be reclassified from ‘serious’ to ‘severe-15.’
On November 21, 2013, CARB approved the 2013 SIP Revisions to the Sacramento Regional 8Hour Ozone Attainment and Reasonable Further Progress Plan. This revision incorporates
improvements and updates in reasonable further progress and transportation conformity
analyses, emissions inventories, and existing and proposed control measures developed since
adoption of the 2009 Plan. This update also revises the attainment demonstration and reconfirms
the strategy for attainment of the 1997 and 2008 federal 8-hour ozone standard by 2018 (CARB,
2015).
Emission control measures and regulations that have been included in the 2013 SIP do not
include the estimated emissions of the Preferred Alternative; therefore compliance cannot be
determined though inclusion of the project’s emissions in the most recent applicable SIP.
Offsets
Conformity can be achieved by fully offsetting the Preferred Alternative’s mitigated operational
emissions through the acquisition of emission reduction credits (ERCs) for ozone precursor NOx,
which shall be real, surplus, permanent, quantifiable, enforceable, and must be obtained and used
in accordance with the federally approved SIP for SVAB, or an equally enforceable measure.
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The Preferred Alternative does not include the purchase of offset credits for NOx in the EIS
project description, but this purchase of offset credits is included as mitigation in Section 5.4.2 of
the EIS.
As stated above, ERCs, if needed, must fully offset project emissions and must be purchased
within the same nonattainment or maintenance area (or nearby area of equal or higher
classification provided the emissions from that area contribute to the violations or have
contributed in the past, in the area of the federal action) so that there is no net increase in
emissions. Therefore ERCs can be purchased from either the SVAB or an adjacent air basin that
meets the above criteria. The portion of the SVAB that contains the project site is designated by
the USEPA as “serious-15,” whereas the San Joaquin Valley Air Basin (SJVAB) is designated as
“extreme”; therefore, the SJVAB meets the criterion of having a higher classification than the
SVAB. The California Clean Air Act of 1988 required the CARB to assess the relative
contributions of upwind emissions to downwind State ozone standard exceedances. The initial
Transport Assessment was approved by CARB in 1990. The first triennial updates to the 1990
ozone transport report were approved by the CARB in August 1993, November 1996, and April
2001. The CARB determined that “(t)he analyses done over the last decade have given us a good
understanding of pollutant transport statewide – including the fundamental transport relationships
between air basins” (CARB, 2001). According to the April 2001 update, the San Joaquin Valley
is classified as having various levels of impact to the greater Sacramento air basin (which
includes the project site) ranging from significant to inconsequential depending on the day of the
year (CARB, 2001). Accordingly, the results of these assessments indicates that the San Joaquin
valley contributes to the violations within the Broader Sacramento Area and purchase of ERCs
from SJVAB meets the requirements to show conformity.
Emission Budget
The NOx emissions of the Preferred Alternative coupled with the most recent SVAB emissions
inventory (2013) exceeds the applicable ozone SIP’s emission budget.
Addendum to SIP
The Preferred Alternative does not anticipate that the Governor or State Governor designee will
approve an addendum to applicable provisions of the SIP, which would include the Preferred
Alternative’s estimated NOx emissions. Therefore conformity will not be determined using this
option.
4.2 MITIGATION
Mitigation measures for the Preferred Alternative emissions of NOx are outlined in Section 5.4 of
the Final EIS and Section 6 of the ROD. According to the Final EIS, mitigation would include an
operation feature that would reduce NOx emissions by providing preferential parking for
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vanpools and carpools. See Final EIS Section 5.4.2, Mitigation Measure C.2. This is a standard
mitigation feature that is included as a mitigation option within CalEEMod. Conservatively, it
was assumed that two percent of those travelling to the site would select to utilize carpools or
vanpools. The results indicate that through the implementation of this mitigation measure (refer
to EIS Section 5.4.2, Mitigation Measure C.2), the unmitigated operational NOx emissions
presented in Table 1 would be reduced by 2 percent to 53.75 tons per year. The Tribe’s written
commitment to provide preferred parking for vanpools and carpools is evidenced by Tribal
Council Resolution No. 2017-5 (a copy of which is attached to this Final Conformity
Determination as Attachment 2). Nevertheless, the operational NOx emissions of 53.75 tons per
year for the Preferred Alternative still exceed the applicable Conformity Threshold of 25 tons per
year and require further action to show conformity.
As presented in Section 5.4.2, Mitigation Measure C.9 of the Final EIS, to reduce impacts under
NEPA the BIA shall demonstrate conformity for the Preferred Alternative through the purchase
prior to operation of Alternative F by the Tribe of 53.75 tons of NOx ERCs (1) in the Sacramento
Nonattainment Area (as defined in Section 4.1) and/or (2) in the San Joaquin Valley Air Basin
and/or another adjacent district with an equal or higher nonattainment classification (severe or
extreme) meeting the requirements outlined in 40 CFR 93.158(a)(2), with credits available within
50 miles of the project site given priority. This ensures compliance with the applicable federal,
state, and District requirements. Subsequent to the issuance of the Final EIS, the Tribe has
purchased real, surplus, permanent, quantifiable, and enforceable ERCs from a source located less
than 50 miles from the site of the Preferred Alternative in Elk Grove to offset the anticipated NOx
emissions presented in Table 1. As evidence, the Tribe has provided the BIA a copy of an ERC
certificate that documents the Tribe’s purchase of 53.75 tons of NOx ERCs. A copy of this
certificate is attached to this Final General Conformity Determination as Attachment 3.

5.0

CONCLUSION

The Revised Draft General Conformity Determination was submitted to all required parties in
accordance with 40 CFR 93.155(a) and (b) and made public for public comment in accordance
with 40 CFR 93.0156. Comments on the Draft and Revised Draft General Conformity
Determinations are addressed in Attachment 1 and, as applicable, in the ROD. In compliance
with the mitigation measures detailed in the Final EIS for the Preferred Alternative (Alternative
F), the Tribe has made a written commitment to provide preferred parking for vanpool and
carpools by Tribal Council Resolution No. 2017-5 (Attachment 2) and has also purchased 53.75
tons of NOx ERCs, evidenced by ERC certificate N-1395-2, issued by the San Joaquin Valley Air
Pollution Control District (SJVAPCD) on September 21, 2016 (Attachment 3). This preferential
parking and this amount of ERCs will be sufficient to offset the operational effects of NOx in
accordance with the federally approved SIP for the SVAB and the applicable general conformity
requirements, as described in Section 4.1.
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Based on the information and analysis presented above, including the Tribe’s written
commitment to provide preferred parking for vanpools and carpools (Attachment 2) and its
purchase of 53.75 tons of NOx ERCs (Attachment 3), the Preferred Alternative complies with
the federally approved SIP for the SVAB and the applicable general conformity requirements.
This document represents the BIA’s Final Conformity Determination pursuant to 40 CFR
93.150(b).

6.0
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ATTACHMENT 1
COMMENTS AND RESPONSE TO COMMENTS ON DRAFT
CONFORMITY DETERMINATION

Attachment 1
RESPONSE TO COMMENTS ON THE
DRAFT GENERAL CONFORMITY REVIEW AND DETERMINATION AND
THE REVISED DRAFT CONFORMITY DETERMINATION FOR THE
WIILTON RANCHERIA FEE-TO-TRUST AND CASINO PROJECT
JANUARY 2017
On December 29, 2015, the Bureau of Indian Affairs (BIA) made public a draft general review and
conformity determination (DCD) for Alternative A of the Wilton Rancheria Fee-to-Trust and Casino
Project Draft Environmental Impact Statement (Draft EIS), initiating a 30-day public review and
comment period in accordance with 40 CFR 93.156(b). The BIA received the following comment letters:
Comment Letter 1: Sacramento Metropolitan Air Quality Management District (SMAQMD),
February 10, 2016
Comment Letter 2: U.S. Environmental Protection Agency (USEPA), February 25, 2016
On December 14, 2016, the BIA made public a Revised DCD for Alternative F, which it had chosen as its
Preferred Alternative in its Final EIS released the same day. This initiated a 30-day public review and
comment period in accordance with 40 CFR 93.156(b).
Comment Letter 3: Sacramento Metropolitan Air Quality Management District (SMAQMD),
January 6, 2017
Comment Letter 4: Stand Up for California!, January 13, 2017
Comment Letter 5: U.S. Environmental Protection Agency (USEPA), January 17, 2017
The comment letters are presented immediately after the responses.

Comment Letter 1 – Sacramento Metropolitan Air Quality Management District
Response to Comment
The Commenter suggests the Draft Conformity Determination requires revisions. The Draft Conformity
Determination has been revised to reflect the selection of Alternative F as the Preferred Alternative as
well as (1) updated air emission modeling data; and (2) a change in emission reduction credits (ERCs)
purchasing.
Although there are particulate matter (PM10) and carbon monoxide (CO) federal maintenance areas in
Sacramento County, the Twin Cities site is not within the maintenance areas. However, some project-

1

related vehicle emissions may occur with the maintenance areas. These emissions were anticipated, with
great level of confidence based on experience with modelling CAP (cap-and-trade) emissions, to be
below de minimis levels. An analysis of PM10 and CO for Alternative F is included in Section 3.0 of the
Final Conformity Determination. As anticipated, the results of the CO and PM10 analysis indicated that
project-related emissions in the maintenance areas would not exceed de minimis thresholds; therefore, no
Conformity Determination is required for CO or PM10 for the Twin Cities site or for the Elk Grove Mall
site.
The Draft Conformity Determination for the Twin Cities site and the Revised Draft Conformity
Determination for the Mall site identify the purchase of ERCs as the method to mitigate project emissions
to zero. The Tribe has purchased credits in another adjacent district with an equal of higher
nonattainment classification (severe or extreme) meeting the requirements outlined in 40 CFR
93.158(a)(2), with credits available within 50 miles of the project site given priority. ERCs purchased
from the SJVAB meet the requirements to show conformity outlined in 40 CFR 93.158(a)(2), in that the
San Joaquin Valley Air Basin contributes and has contributed to the past to violations of the Broader
Sacramento Area (which includes the Preferred Alternative Elk Grove Mall site) for ozone levels. The
California Clean Air Act of 1988 required the CARB to assess the relative contributions of upwind
emissions to downwind State ozone standard exceedances. The initial Transport Assessment was
approved by CARB in 1990. The first triennial updates to the 1990 ozone transport report were approved
by the CARB in August 1993, November 1996, and April 2001. The CARB determined that “(t)he
analyses done over the last decade have given us a good understanding of pollutant transport statewide –
including the fundamental transport relationships between air basins” (CARB, 2001). According to the
April 2001 update, the San Joaquin Valley is classified as having various levels of impact to the greater
Sacramento air basin (which includes the project site) ranging from significant to inconsequential
depending on the day of the year (CARB, 2001). Accordingly, the results of these assessments indicates
that the San Joaquin valley contributes to the violations within the Broader Sacramento Area. Section 4.0
of the Final Conformity Determination has been revised to reflect this information.
Appropriate changes were made to the Revised Draft Conformity Determination mitigation requirements
outlined in Section 93.160 of the Clean Air Act, as referenced by SMAQMD. See Attachment 2 to the
Final Conformity Determination for the certificate of purchase of ERCs.

Comment Letter 2 – U.S. Environmental Protection Agency
The Commenter makes several recommendations regarding the Draft Conformity Determination. As
discussed above, the Revised Draft General Determination has been revised based on updated emission
model runs and the change in the Tribe’s Preferred Alternative. See Response to Comment Letter 1
(above) regarding mitigation with credits from an air district other than SMAQMD. Fill import emissions
for the Twin Cities site are no longer relevant as the Revised Draft Conformity Determination and the
Final Conformity Determination are for Alternative F, located on the Elk Grove Mall site.
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Comment Letter 3 – Sacramento Metropolitan Air Quality Management District
Response to Comment
The Commenter, while acknowledging SMAQMD’s lack of regulatory authority over Federal and/or
tribal projects and that neither the Bureau of Indian Affairs or the Tribe has an obligation to SMAQMD,
suggests purchasing NOx offsets by a fee payment of $88,380.92 to SMAQMD to account for
construction emissions above state and SMAQMD standards but below Federal standards. Comment
noted.

Comment Letter 4 – Stand Up for California!
Response to Comment
The Commenter suggests that BIA erred in releasing the Revised/Updated Draft Conformity
Determination (Revised DCD) at the same time as releasing the Final EIS because the EPA General
Conformity Training Manual [sic – should be “Module”] at 1.3.4.2 states that “[a]t a minimum, at the
point in the NEPA process when the specific action is determined, the air quality analyses for conformity
should be done.” 40 CFR 93.150(b) of EPA’s General Conformity Regulations describes the applicable
requirement even more clearly when it states that “[a] Federal agency must make a determination that a
Federal action conforms to the applicable implementation plan in accordance with the requirements of
this subpart before the action is taken.” (emphasis added). However, the “action" at issue is not the
language in the Final EIS that the Preferred Alternative under NEPA is Alternative F (the Mall site
property). Rather the “action” is BIA’s final decision under the Indian Reorganization Act and the Indian
Gaming Regulatory Act to take the Mall site property into trust as eligible for gaming. This “action” is
evidenced by BIA’s record of decision (ROD) and the actual taking of the property into trust. BIA has not
erred and is in full compliance with Section 1.3.4.2 of the EPA General Conformity Training Module and
with 40 CFR 93.150(b) because BIA completed the Final Conformity Determination before BIA signed
(or will sign) the ROD and before BIA took (or will take) the Mall site property into trust.
The Commenter also states that the Revised DCD “fails to comply with 40 C.F.R. § 93.160(a) because it
does not describe all air quality mitigation measures for the Project … it does not outline the process for
implementation and enforcement of those air quality mitigation measures [and it] only describes two
mitigation measures: purchasing emissions reduction credits for nitrogen oxides (“NOx”) and preferential
parking for vanpools and carpools. . . . For other mitigation measures, it merely references their inclusion
in Section 5.4 of the draft EIS and does not provide a description as required under 40 C.F.R. § 93.160(a).
Id.” As evidenced by the ERC Certificate dated September 21, 2016 attached to the Final Conformity
Determination as Attachment 2, the Wilton Rancheria has already purchased the 53.75 tons of NOx
ERCs. This purchase, along with the requirement of preferential parking for vanpools and carpools, will
fully mitigate the operational NOx emissions from the Preferred Alternative so that the project will be in
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conformance with the State Implementation Plan. Refer to the Final Conformity Determination, included
as Attachment 2 to the ROD.
The Commenter contends that the Revised DCD “is incomplete because BIA has not obtained written
commitment from the Tribe that it will purchase ERCs under 40 C.F.R. § 93.160(b) [and as] such, the
final EIS and the public are unable to consider how effective the enforcement measures will be, or even if
there will be any at all.” Since the Tribe has already purchased the 53.75 tons of ERC required by the
Revised DCD, this comment is moot. Moreover, the Tribal Council of the Wilton Rancheria passed
Tribal Resolution No. 2017-5 on January 17, 2017. The resolution evidences the Tribe’s written
commitment to provide preferential parking for vanpools and carpools during the operation of the casino
project at the Mall site. A copy of this Tribal Resolution is included as Attachment 2 to the Final
Conformity Determination. Since the Tribe has already purchased the 53.75 tons of NOx ERCs and has
made a written commitment by Tribal Council Resolution No. 2017-5 to provide preferential parking for
vanpools and carpools during the operation of the project, the Tribe has complied with 40 CFR 93.160(b)
of the General Conformity Regulations that states that “[p]rior to determining that a Federal action is in
conformity, the Federal agency making the conformity determination must obtain written commitments
from the appropriate persons or agencies to implement any mitigation measures which are identified as
conditions for making conformity determinations.”
Commenter also states that “BIA must ensure compliance with the Clean Air Act’s conformity
determination requirement prior to making a decision to take land into trust for a gaming acquisition.
Because the conformity determination is not finalized before the Final EIS and does not fully comply with
40 C.F.R. Part 93, BIA must prepare a Supplemental EIS after considering public comments and issuing a
final conformity determination.” As discussed above, the conformity determination is not required to be
finalized before the Final EIS is issued, only before the Federal “action” is taken. Since the Final
Conformity Determination was completed before the ROD was (or will be) issued and before the Mall
site property was (or will be) taken into trust, the BIA has fully complied with the applicable general
conformity and NEPA regulations and there is no reason relating to air quality issues associated with the
Mall site for a supplemental EIS to be prepared.

Comment Letter 5: U.S. Environmental Protection Agency
Response to Comment
The Commenter summarizes past review of the project and recommends documentation of discussions or
correspondence with San Joaquin Valley Air Pollution Control District (SJVAPCD) indicating their
understanding that the ERCs will be used outside of the San Joaquin Valley. However, the emission
reduction credits will be retired in the SJVAPCD as mitigation; the credits will not be transferred or
exported out of the SJVAPCD.
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Comment Letter 1

February 10, 2016

Ms. Amy Dutschke, Regional Director
Bureau of Indian Affairs, Pacific Region
2800 Cottage Way
Sacramento, CA 95825
DEIS Comments, Wilton Rancheria Fee-to-Trust and Casino Project
(SAC201301478)
Dear Ms. Dutschke:
The Sacramento Metropolitan Air Quality Management District (SMAQMD) is obligated by
State law1 to represent the citizens of Sacramento in influencing the decisions of other
public and private agencies whose actions may have an adverse impact on air quality.
Since Sacramento County does not attain the Federal or State ozone standards, and an
overwhelming percentage of ozone precursor emissions come from mobile sources, the
SMAQMD reviews proposed land use and transportation projects to encourage reductions
in mobile source emissions as an air quality improvement strategy.
SMAQMD is also required to prepare and implement the Sacramento Metro Area’s portion
of the California State Implementation Plan (SIP) for the Federal ozone standard. The SIP
provides specific emission inventories, photochemical modeling, reasonably available
control measure, provisions for transportation control strategies and measures, rate of
progress and reasonable further progress demonstrations, attainment demonstration,
transportation conformity motor vehicle emissions budgets, and contingency measures to
meet the Federal ozone standard.
In this context, SMAQMD is providing the following comments on the draft environmental
impact statement (DEIS) and draft general conformity determination (DGCD) for the
Wilton Rancheria Fee-to-Trust and Casino Project.
Draft Environmental Impact Statement
1. Stationary source emissions (for example, boilers and emergency generators)
should be included in the air quality analysis. The current analysis does not include
these emissions.

1

California Health and Safety Code §40961
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2. Stationary source emissions that will not require an air permit need to be included
in the general conformity determination analysis.
3. Emissions from construction activities are proposed to be mitigated to a less than
significant level with the use of tier 3 or newer engines, and diesel particulate filters
on all engines. It may not be technically feasible to require diesel particulate filters
on every engine working on the project. A contingency should be included in the
mitigation to account for this possible situation, or the project could be constructed
using only Tier 4 Final engines, which include particulate control devices.
4. The SMAQMD’s construction threshold of significance for nitrogen oxide emissions
(NOX) is included in the DEIS (Table 4.4-3), but the analysis does not clearly
demonstrate if the proposed mitigation will reduce emissions to that threshold, or if
additional mitigation would be necessary. The SMAQMD routinely works with other
Federal agencies (Army Corps, Bureau of Reclamation) on mitigating construction
emissions to the local threshold, and could offer assistance on this project as well.
5. Operational emissions from energy, water and wastewater from the casino are not
currently included in the air quality modeling.
6. Multiple measures to reduce operational emissions of ozone precursors are listed in
Section 5.4.2 of the DEIS. SMAQMD recommends the Bureau commit to implement
the measures and estimate emission reductions that could be realized from
implementation. This could reduce the amount of emission reduction credits needed
for mitigation. Also, mitigation measures implemented in the Sacramento Federal
Ozone Non-attainment Area assist SMAQMD in meeting the Federal and State ozone
standards.
7. Section 4.8 of the DEIS on transportation states the project will not impact existing
or planned walking, biking or transit facilities or plans. SMAQMD promotes
sustainable modes of transportation for land use projects. Since the project will
create a large amount of vehicle trips, the SMAQMD encourages the Bureau to
explore ways to incorporate walking, biking and transit infrastructure into the
project not only to reduce vehicle trips and emissions from the project, but also to
provide full transportation options to the customers and employees of the project.
Other Tribal projects in the Sacramento Federal Ozone Non-attainment Area (Cache
Creek, Thunder Valley) offer shuttle services and also work with local
transportation agencies to provide transit service to the casinos.
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Draft General Conformity Determination
1. Particulate matter (PM10) and carbon monoxide (CO) emissions should be included
in the conformity applicability analysis since SMAQMD is a Federal maintenance
area for both pollutants.
2. The Bureau recognizes the need to mitigate operational ozone precursor emissions
from the project to zero in order to make a positive conformity determination in
accordance with Section 93.158 (a)(2) of the General Conformity Regulation 2. The
draft general conformity determination identifies the purchase of emission
reduction credits (ERCs) as the method to mitigate the emissions to zero.
a. There is currently not an adequate amount of NOX ERCs available in the
Sacramento Federal Ozone Non-attainment Area to meet the needs of the
project.
b. If the Bureau is considering purchasing ERCs in the San Joaquin Valley (SJV),
the Bureau must demonstrate that ozone emissions from the SJV contribute
to the Sacramento Federal Ozone Non-attainment Area’s violations.
c. SMAQMD requests the Bureau consider limiting SJV ERCs to those within 50
miles of the project site.
3. Section 93.160 of the General Conformity Regulation3 outlines the air quality
mitigation requirements that must be met prior to the Bureau making a positive
conformity determination for the project:
a. Mitigation measures must be specifically identified;
b. A process for implementation and enforcement must be described, including
an implementation schedule with explicit timelines; and

2

Code of Federal Regulations, Title 40, Chapter I, Subchapter C, Part 93, Subpart B, Determining Conformity
of General Federal Actions to State or Federal Implementation Plans, Section 93.158 (a)(2) For precursors of
ozone, nitrogen dioxide, or PM, the total of direct and indirect emissions from the action are fully offset within
the same nonattainment or maintenance area (or nearby area of equal or higher classification provided the
emissions from that area contribute to the violations, or have contributed to violations in the past, in the area
with the Federal action) through a revision to the applicable SIP or a similarly enforceable measure that
effects emissions reductions so that there is no net increase in emissions of that pollutant.
Code of Federal Regulations, Title 40, Chapter I, Subchapter C, Part 93, Subpart B, Determining Conformity
of General Federal Actions to State or Federal Implementation Plans
3
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c. Written commitments from the persons/agencies providing mitigation must
be obtained and provided.
These elements are not currently included in the draft general conformity
determination.
General Comments
I appreciate the Bureau providing the draft project documents to the SMAQMD for review
and meeting with my staff to discuss the air quality components of the project.
In summary, SMAQMD wants to ensure that air quality impacts from the project are fully
disclosed and mitigated. Stationary source emissions and operational emissions from
casino energy, water and wastewater use need to be included in the EIS and general
conformity analysis. Construction emissions should be compared to the SMAQMD’s NOX
threshold and additional mitigation included to reduce the air quality impacts from
construction. Operational emissions of ozone precursors and greenhouse gases should be
reduced from the project by incorporating sustainable transportation modes and other
measures listed in the EIS, which would also reduce the amount of ERCs needed to mitigate
the emissions off-site. To meet the General Conformity Regulation, the SMAQMD provides
specific requests related to disclosure and purchasing ERCs.
I’m requesting the Bureau provide the final environmental impact statement and final
general conformity determination once the documents are available.
You may contact Karen Huss of my staff (916-874-4881 or khuss@airquality.org) if you
have questions regarding the SMAQMD’s comments or would like to have further
discussions on air quality analysis, emission reduction credits, or existing mitigation
programs.
Sincerely,

Larry F. Greene
Executive Director/Air Pollution Control Officer
Cc:

County of Sacramento
City of Elk Grove
City of Galt

Comment Letter 2

Comment Letter 3

Comment Letter 4

Stand Up For California!
“Citizens making a difference”
www.standupca.org

P. O. Box 355
Penryn, CA. 95663

January 13, 2017
Ms. Amy Dutschke
Pacific Regional Director
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, California 95825
RE:

FEIS Comments, Wilton Rancheria Fee-to-Trust and Casino Project

Dear Ms. Dutschke:
The following comments are being submitted on behalf of Stand Up For California! (Stand Up),
Elk Grove GRASP, the Committee to Uphold Elk Grove Values, and concerned citizens of Elk
Grove, regarding the Bureau of Indian Affairs’ (BIA) Final Environmental Impact Statement
(FEIS) for the Wilton Rancheria’s (Rancheria) Fee-to-Trust and Casino Project (Project).
First and foremost, we strenuously object to what is clearly a rush to take the Elk Grove site into
trust before the Trump administration takes office. We note in particular that, three years after
BIA first initiated its review of this Project, the first notice to the general public published by
BIA that the proposed action and preferred alternative had changed from the Galt site to the Elk
Grove site was the December 14, 2016 Federal Register notice of the availability of the FEIS for
public review and comment. 1 In addition, we reiterate our objections to the supervision of BIA’s
consideration of the Project by Ms. Dutschke, whose family ties to membership of the Wilton
Rancheria present a clear conflict of interest, and necessarily taint any final decision. Given that
all indications are that BIA has already pre-determined a final decision to take the Elk Grove site
into trust, it is not surprising that the FEIS continues to suffer from multiple deficiencies, as we
have described in previous comment letters. 2

1

81 Fed. Reg. 90379 (Dec. 14, 2016).
We reiterate and incorporate by reference in their entirety our comments submitted by letters dated January 6, 2014
(scoping comments); February 9, 2016 (DEIS comments and February 12, 2016 amendment thereto); February 12,
2016 (comments regarding authority for gaming); September 27, 2016 (comments regarding change in proposed
action); December 21, 2016 (comments regarding title encumbrances on Elk Grove site); December 29, 2016

2
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I.

The FEIS fails to consider that the Elk Grove site continues to be encumbered by
development agreements.

As we have previously explained, the proposed casino site is encumbered by development
agreements approved by the City of Elk Grove, precluding acquisition in trust. In 2005 and 2014,
the City approved, by ordinance, executed and recorded development agreements with respect to
Parcel Number 134-1010-001-0000 (Portion). Although the FEIS fails to consider their effect,
BIA is aware of those development agreements, having previously informed the parties that the
United States could not acquire Parcel Number 134-1010-001-0000 (Portion) in trust for the
proposed purpose until the encumbrances associated with those agreements were removed.
Schedule B to the November 17, 2016 notice of application also identifies those encumbrances
as exceptions number 13, 14 and 27.
The development agreements expressly reserve to Elk Grove the right, subject to the vested
rights, to:
•

grant or deny land use approvals;

•

approve, disapprove or revise maps;

•

adopt, increase, and impose regular taxes, utility charges, and permit processing fees
applicable on a city-wide basis;

•

adopt and apply regulations necessary to protect public health and safety;

•

adopt increase or decrease fees, charges, assessments, or special taxes;

•

adopt and apply regulations relating to the temporary use of land, control of traffic,
regulation of sewers, water, and similar subjects and abatement of public nuisances;

•

adopt and apply City engineering design standards and construction specification;

•

adopt and apply certain building standards code;

•

adopt laws not in conflict with the terms and conditions for development established in
prior approvals; and

•

exercise the City’s power of eminent domain with respect to any part of the property.

These encumbrances are not only inconsistent with the federal title standards, they prevent the
land from qualifying as “Indian lands” eligible for gaming under the Indian Gaming Regulatory
Act (IGRA). 25 U.S.C. § 2703(4). These rights, which are recorded on the deed, establish that
the City of Elk Grove has governmental jurisdiction over the site. The City can impose taxes; the
City adopts regulations to protect public health and safety; the City will regulate building codes,
engineering design standards, etc.; and the City will regulate land use, sewers, traffic, etc. BIA
(seeking assurances that Elk Grove site will not be taken into trust before judicial review is possible); and January 6,
2017 (regarding history of Wilton Rancheria and lack of authority to take land into trust for gaming).
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has previously denied gaming determinations based on development agreements that accord
local governments some authority over the proposed gaming sites. See e.g., Letter to Michael
Toledo from Assistant Secretary L. Echo Hawk Regarding Trust Application of Pueblo of Jemez
(Dec. 1, 2011). Here, the authority is part of the deed itself. The land cannot qualify as “Indian
lands” under IGRA.
On November 9, 2016, the City recorded an amendment to the development agreement, which
made it appear that these encumbrances had been removed from an approximately 35.92-acre
parcel of land. That recordation was premature and of no legal effect.
Under California law, a city must enact an ordinance approving the execution of a development
agreement, which is then recorded as an encumbrance on the title to the property. 3 A city must
approve amendments to a development agreement by ordinance, as well. California law requires
cities to wait for 30 days before any ordinance goes into effect. The purpose of that delay is to
allow aggrieved parties to exercise their rights under Section 9 Article II of the California
Constitution (i.e., the referendum right) and/or to file claims arising under State law, including
the California Environmental Quality Act. Specifically, with respect to the referendum power,
Government Code section 36937 and Elections Code section 9235.2 provide that an ordinance
approving or amending a development agreement will not take effect for 30 days, during which
time the voters of a jurisdiction are entitled to exercise their right of referendum by presenting a
petition protesting the ordinance. See Government Code sections 65867.5(a) and 65868 and
Elections Code sections 9235 and following.
The City failed to comply with applicable state laws. On October 26, 2016, the City approved an
amendment to the development agreement encumbering Parcel Number 134-1010-001-0000
(Portion) by removing the parcel from the existing development agreement. Although State law
imposes a 30-day waiting period before an ordinance goes into effect, the City executed the
amendment to the development agreement prior to that date and recorded the amendment on
November 9, 2016. The City therefore did not have authority to execute the amendment to the
development agreement when it did, nor record that amendment.
On November 21, 2016, approximately 14,800 citizens filed with the City Clerk’s office a
referendum petition protesting the ordinance authorizing the amendment. That petition was
verified by the City Clerk on January 6, 2017, and thus the ordinance will not go into effect until
such time as a majority of the voters in Elk Grove approve that ordinance. Accordingly, the City
was without authority to execute and record the amendment, and the land continues to be
encumbered by the development agreement. 4 These encumbrances will remain in place at least
until a special election can be held, at the earliest in April 2017.
3

A development agreement is an agreement between a local jurisdiction and an owner of legal or equitable interest
in property that addresses the development of the property it affects. It must specify the duration of the agreement,
the permitted uses of property, the density or intensity of use, the maximum height and size of proposed building,
and provisions for reservation or dedication of land for public purposes. A development agreement is a legislative
act that must be approved by ordinance and is subject to referendum. After a development agreement is approved by
ordinance and the City accordingly is enabled to enter into it, the agreement may be executed and recorded with the
county recorder, as it was in this case.
4
In addition, on November 23, 2016, the undersigned filed in state court a Verified Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief challenging the City’s ordinance under the California
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The Department nonetheless appears to be determined to take the Elk Grove site into trust before
the Trump Administration takes office on January 20, 2017, despite these encumbrances. 5 The
FEIS, however, entirely fails to analyze the effects of taking the Elk Grove site into trust subject
to these encumbrances. Instead, the FEIS assumes that by taking the land into trust, state and
local jurisdiction will be displaced, allowing the Rancheria to build and operate a casino. As we
have explained, however, the land will not be eligible for gaming as long as the encumbrances
are in place, precluding the operation of a casino. Moreover, the encumbrances on title are a
property interest held by the City of Elk Grove, not the Rancheria. Even if BIA is authorized,
despite the encumbrances, to take into trust the Rancheria’s property interests in the Elk Grove
site, it cannot take into trust the City’s property interests. The City will therefore retain all of the
powers it reserved in the development agreement, a result that the FEIS does not consider at all.
In short, as long as the encumbrances remain in place, the FEIS does not in any way fulfill BIA’s
duty under NEPA to evaluate the effects of taking the Elk Grove site into trust.
II.

BIA must prepare a supplemental EIS to address the change in the proposed action.

As we have previously explained, BIA cannot rely on the draft EIS it prepared to evaluate the
Rancheria’s trust application for 282 acres of land in Galt to support acquiring trust land in Elk
Grove. Those concerns remain. Proceeding without a supplemental EIS will violate NEPA
regulations and thwart public notice and opportunity to comment, one of NEPA’s two key
purposes.
A.

NEPA regulations require BIA to prepare a supplemental EIS.

NEPA requires federal agencies to prepare a supplemental EIS if: (i) an agency makes
substantial changes in the proposed action that are relevant to environmental concerns; or (ii)
there are significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts. 40 C.F.R. § 1502.9(c).
The federal action that has been under BIA’s review for almost three years is the proposed trust
acquisition of land in Galt. BIA’s December 2013 Notice expressly states that the Rancheria has
applied to have “approximately 282 acres of fee land … located within the City of Galt Sphere of
Influence Area” acquired “in trust in Sacramento County, California, for the construction and
operation of a gaming facility.” 78 Fed. Reg. 72928-01 (Dec. 4, 2013). The Notice identifies the
parcels (Parcel Numbers148-0010-018, 148-0041-009, 148-0041-006, 148-0041-004, 148-0041001, 148-0031-007, and 148-0010-060). Id.

Environmental Quality Act (CEQA), alleging that approval of the amendment authorizing the removal of Parcel
Number 134-1010-001-0000 (Portion) from the development agreement was a discretionary decision subject to
review under that Act. Petitioners allege that by entering into the amendment without an effective ordinance in place
and recording that amendment, the City violated statutory law and the right to referend. The City has since recorded
an acknowledgment that the proposed trust land is still encumbered by the 2014 development agreement—an
implicit concession of its illegal action—but the Department appears to be moving forward with the application
despite these state proceedings.
5
The Department has refused to allow a short delay before taking the land into trust to allow the undersigned to seek
preliminary judicial relief after a final decision. See Exhibit 1, Email from Eric Shepard, Associate Solicitor, to Paul
Smyth, counsel for Stand Up (January 9, 2017). The undersigned subsequently have sought emergency preliminary
relief in federal court to enjoin the immediate transfer of the land into trust upon the Department’s final decision.
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The Notice does not identify land in Elk Grove as an alternate application of the Rancheria’s.
There is no question that the acquisition of land in the City of Elk Grove is a “substantial
change[] in the proposed action” from the acquisition of 282 acres of land in the City of Galt that
BIA provided notice of in 2013. The change is clearly relevant to environmental concerns. The
change in location will obviously have different environmental impacts. Likewise, the
Rancheria’s application change is also a “significant new circumstance[]” that directly affects
environmental concerns. BIA only provided limited notice in November that the Rancheria had
submitted a new application to take the Elk Grove site into trust. BIA did not give the general
public notice of this until December, when it published in the Federal Register its notice of
availability of the FEIS. Proceeding directly to a final EIS, as it appears BIA is planning to do,
will violate NEPA.
BIA appears to be relying on the principle that an agency can select an alternative different from
the preferred alternative without preparing a supplemental EIS. That principle, however, applies
when the proposed action itself is not limited to one specific action. For example, when a
proposed action is a transmission line connecting points A and B, there can be several possible
routes that would satisfy that action. Accordingly, an EIS will list several alternatives and can
readily select an alternative that was not initially the preferred alternative because the notice
itself makes that possibility clear. The same is true of highway proposals.
This scenario is entirely different. Because the 2013 Notice of Intent identified the proposed
acquisition of land in Galt and only that proposal, no one could have anticipated that the
Rancheria would change its application to another location. cf. California v. Block, 690 F.2d 753,
772 (9th Cir.1982) (concluding that supplemental analysis is required when the selected
alternative “could not fairly be anticipated by reviewing the draft EIS alternatives”). Indeed, the
Secretary cannot acquire land in trust unless the applicant owns the land. One reasonably
assumes that when a tribe files a trust application, it either owns the land or has an option to own
the land. That was clearly not true of the Elk Grove alternative considered in the draft EIS. The
draft EIS specifically stated that “an agreement is not currently in place for the purchase of the
Mall site by the Tribe.” DEIS 2.10.2, 2-34. Thus, the fact that the draft EIS evaluated the
acquisition a 28-acre parcel of land at the Elk Grove Mall, see DEIS 2.7, 2-25, does not satisfy
NEPA.
In addition, the Elk Grove alternative has changed substantially from what was evaluated in the
DEIS. Alternative F in the DEIS described a 28-acre site. The proposed action now includes 36
acres, a 29% increase in the area proposed to be put in trust. Other changes in the project
components are also described, including a new three-story parking garage. The notice of
availability and FEIS make conclusory statements that these changes not significant, but these
are substantial changes in the proposed action that are relevant to environmental concerns
because they go directly to the extent and intensity of development proposed. The 29% increase
in land area affected and substantial new project components clearly introduce significant new
circumstances or information relevant to environmental concerns, which the draft EIS entirely
failed to address. See Natural Resources Defense Council v. U.S. Forest Serv., 421 F.3d 797, 811
(9th Cir. 2005) (“Where the information in the initial EIS was so incomplete or misleading that
the decisionmaker and the public could not make an informed comparison of the alternatives,
revision of the EIS may be necessary to provide a reasonable, good faith, and objective
presentation of the subjects required by NEPA.” (quoting Animal Def. Council v. Hodel, 840
5

F.2d 1432, 1439 (9th Cir.1988))). A supplemental EIS is therefore required under 40 C.F.R. §
1502.9(c).
B.

The history of the review process and public opposition underscore the need
for a supplemental EIS.

The regulations implementing NEPA require a supplemental EIS in circumstances such as these
precisely because the public notice and participation requirements of NEPA are not satisfied
when the public did not have adequate notice of the action under consideration. If the public has
not had adequate opportunity to comment on a proposed action at the draft stage of the
environmental review process, a supplemental EIS is required. Half Moon Bay Fisherman’s
Marketing Ass’n v. Carlucci, 857 F.2d 505, 508 (9th Cir. 1988). Indeed, the Ninth Circuit has
struck down federal agency action when the agency has failed to provide notice of the action in
question. Buschmann v. Schweiker, 676 F.2d 352 (9th Cir. 1982) and Western Oil & Gas
Association v. U.S. Environmental Protection Agency, 633 F.2d 803 (9th Cir. 1980).
The residents of Elk Grove obviously did not have notice of a proposed trust acquisition in Elk
Grove until June of 2016, at the earliest, as the history of the review process establishes. As set
forth above, when BIA published its Notice of Intent, it described a trust acquisition in Galt. See
78 Fed. Reg. 72,928-01 (Dec. 4, 2013). BIA offered a 30-day public comment period, which ran
from December 6, 2013, to January 6, 2014, and a December 19, 2013 scoping meeting in Galt.
No one from the City of Elk Grove attended the scoping meeting, including the City of Elk
Grove. Nor did anyone from Elk Grove provided comments in response to the scoping notice.
Similarly, when BIA issued a Notice of Availability for the draft EIS on the proposed Galt
acquisition, see 80 Fed. Reg. 81,352 (Dec. 29, 2015), it appears that no citizens from Elk Grove
responded raising issues related to the Elk Grove alternative.
Significantly, the draft EIS does not include the City of Elk Grove among the governmental
entities that were invited to be cooperating agencies. Any municipality that is expected to be
directly affected by a proposed action—particularly one that results in the loss of jurisdictional
and regulatory control and a reduction in its tax base—is typically extended an invitation to
participate as a cooperating agency by the BIA, as required by its own NEPA guidance. Indeed,
the trust regulations require notice to the City. 6 The City itself did not request to become a
cooperating agency until May 13, 2016, a request granted by the BIA on May 19, 2016.
In fact, the change in the preferred project is of great public concern. At a public meeting held by
the Rancheria in July (not by BIA, as federal regulations require), over 300 local residents
showed up to express their concerns about the Rancheria’s announcement. Many of the
comments focused on the fact that the Rancheria was changing its application and that the
commenters did not know of the change nor have an opportunity to participate in the process. As
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It was not until February 18, 2016, that the City of Elk Grove participated in any fashion. Even then, the City
stated that “[w]hile there is not an application at this time to take the Alternative F site into trust, our understanding
is that this is still the appropriate time to comment on the Alternative F site.” FEIS Comment letter A8. The City
appears to have based these comments on preliminary discussions with the Rancheria regarding its interest in the Elk
Grove site.
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previously noted, the draft EIS specifically stated that no agreement was currently in place for
the purchase of the Mall site by the Rancheria. DEIS at 2-34.
Furthermore, the Elk Grove alternative is the only site for which multiple alternatives, including
a reduced intensity casino and/or commercial retail development, were not considered. These
alternatives were rejected for the Elk Grove site for nonsensical reasons, resulting in both an
inadequate range of alternatives, and a clear signal that the Elk Grove site was not being
seriously considered. 7 Significantly, many of the deficiencies in the analysis of the Elk Grove
site, detailed below, are not correspondingly found in the analysis of the Galt site—a clear
indication that BIA initially assumed the Tribe’s Proposed Action to take the Galt site into trust
would be its final decision, and gave the Elk Grove site short shrift in the draft EIS.
The lack of participation from Elk Grove residents until July of 2016 stands in contrast to the
participation from those living in Galt. The obvious reason for that lack of participation is that
the residents of Elk Grove did not know that a site in Elk Grove was under consideration and
accordingly, they did not participate. After spending more than three years processing the
Rancheria’s proposed casino project in Galt, the BIA is now determined to take the Elk Grove
site into trust with only 30 days notice to the general public. That is the very definition of a baitand-switch.
“[A]n agency’s failure to disclose a proposed action before the issuance of a final EIS defeats
NEPA’s goal of encouraging public participation in the development of information during the
decision making process.” See Half Moon Bay, 857 F.2d at 508. This case is a perfect example of
this legal violation.
C.

A supplemental EIS would allow BIA to correct its public participation
missteps.

BIA’s actions here meet neither the letter nor the spirit of NEPA. Pursuant to CEQ’s NEPA
regulations:
Federal agencies shall to the fullest extent possible:
(a) Interpret and administer the policies, regulations, and public
laws of the United States in accordance with the policies set forth
in the Act and in these regulations.
(b) Implement procedures to make the NEPA process more useful
to decisionmakers and the public;
…
7

A reduced-intensity development was eliminated from consideration on the grounds that the environmental effects
of the Mall site were likely relatively low since the site is already developed. DEIS at 2-31. This entirely ignores the
difference in socioeconomic and other effects that would result from a reduced intensity casino or retail
development. A non-gaming alternative was eliminated on the grounds that competitive effects would affect other
retailers. Id. The existence of socioeconomic effects, by itself, is obviously not a logical basis to exclude an
alternative. All of the action alternatives evaluated in the draft EIS have socioeconomic effects. In particular,
competitive effects on other gaming providers were not considered a basis to exclude gaming alternatives, and there
is no legitimate reason to reject a viable alternative simply to protect non-gaming businesses from competition.
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(d) Encourage and facilitate public involvement in decisions which
affect the quality of the human environment.
40 C.F.R. § 1500.2 (emphases added). Federal agencies are also required to:
(a) Make diligent efforts to involve the public in preparing and
implementing their NEPA procedures.
(b) Provide public notice of NEPA-related hearings, public
meetings, and the availability of environmental documents so as to
inform those persons and agencies who may be interested or
affected.
…
(3) In the case of an action with effects primarily of local concern
the notice may include:
…
(iii) Following the affected State's public notice procedures for
comparable actions.
(iv) Publication in local newspapers (in papers of general
circulation rather than legal papers).
(v) Notice through other local media.
(vi) Notice to potentially interested community organizations
including small business associations.
(vii) Publication in newsletters that may be expected to reach
potentially interested persons.
(viii) Direct mailing to owners and occupants of nearby or affected
property.
…
(c) Hold or sponsor public hearings or public meetings whenever
appropriate or in accordance with statutory requirements
applicable to the agency. Criteria shall include whether there is:
(1) Substantial environmental controversy concerning the
proposed action or substantial interest in holding the hearing.
…
(d) Solicit appropriate information from the public.
40 C.F.R. § 1506.6 (emphases added).
BIA implemented none of these actions with respect to Elk Grove. Instead, BIA’s actions have
had the practical effect of blindsiding the people of Elk Grove. In addition, the City of Elk Grove
should have been invited to be a cooperating agency from the start, see 40 C.F.R. § 1501.7(a)(1),
which would also have allowed time for the involvement of citizens through their elected
officials. The fact that over 14,000 citizens signed a petition to referend the City ordinance
allowing the land to be put into trust is a measure of the magnitude of the lack of notice and
cooperative communication among and between the BIA, the City, and the citizens of Elk Grove.
A supplemental EIS, along with additional public participation measures, would help correct
these violations of the letter and spirit of NEPA and its implementing regulations.
8

III.

The analysis in the FEIS of the Elk Grove alternative is inadequate.
A.

The mitigation discussion is inadequate.

As we previously explained, there are fundamental flaws in the treatment of mitigation in the
EIS. These flaws remain unaddressed in the FEIS. One overarching deficiency is the
unsupportable presumption that project design parameters and recommended mitigation
measures are enforceable. The EIS assumes that all design parameters and mitigation measures
are enforceable because they are either inherent in the project design; subject to the terms of the
Rancheria’s Memorandums of Understanding (MOUs) with the City of Elk Grove and
Sacramento County 8 (or other agreements yet to be negotiated); and/or required under federal or
state law. In fact, once the land is taken into trust, the Rancheria is under no obligation to build
the project as proposed, nor is it required to implement the mitigation measures described.
While mitigation measures that might be required under federal law would indeed be
enforceable, no federal approvals have yet been issued. The exact nature of the mitigation that
might be required in such federal approvals or permits is therefore uncertain. Nor would such
federal permits or approvals include all of the mitigation measures relied upon by the final EIS.
State law, of course, would generally not apply once the proposed site is taken into trust. To the
extent Tribal law is relied upon, it is subject to unilateral change by the Rancheria itself, and
therefore cannot be considered an independent source of authority to enforce mitigation
requirements. Tribal sovereign immunity is a significant limitation on enforcement actions, the
effect of which has not been considered in the EIS.
More fundamentally, the EIS is premised on the enforceability of design parameters of the
proposed project, yet there is no explanation of how that is true. It is irrelevant that certain
parameters and mitigation measures are described as part of the project design, if there is no
mechanism to require the Rancheria to adhere to the project design for the alternative chosen.
Once the land is taken into trust, there is nothing preventing the Rancheria from changing its
proposed design. The EIS does not explain how the Rancheria would, or even could, be required
by BIA to build the alternative chosen in the Record of Decision (ROD). Without such an
explanation, it is entirely uncertain what the actual effects of the proposed federal actions will be,
and there is no way to comment on the adequacy or effectiveness of any proposed enforcement
mechanism. See Council on Environmental Quality, “Forty Most Asked Questions Concerning
CEQ’s National Environmental Policy Act Regulations,” 46 Fed. Reg. 18,026, 18,032-33 (March
8

With very little public notice, the City of Elk Grove and the Sacramento County recently entered into
Memorandums of Understanding (MOU) with the Rancheria regarding the mitigation of impacts resulting from the
casino project in Elk Grove. See FEIS App. B. Those MOUs cannot be assumed to adequately mitigate impacts,
given the deficiencies in mitigation identified in these comments; each MOU is explicitly based on the evaluation of
impacts and mitigation in the DEIS. See 2016 Elk Grove MOU at 3; 2016 County MOU at 3. In addition, approval
of the MOUs is subject to the California Environmental Quality Act, and the City and County have not complied
with the requirements of that Act.
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23, 1981) (“the probability of the mitigation measures being implemented must also be
discussed. Thus the EIS and the Record of Decision should indicate the likelihood that such
measures will be adopted or enforced by the responsible agencies.”) (citing 40 C.F.R. §§
1502.16(h), 1505.2).
The FEIS offers inadequate explanations of enforceability and its likelihood. See Response to
Comment A16-152. BIA asserts that it will include an enforceable mitigation monitoring and
reporting plan in the ROD, but this does not alleviate its responsibility to identify the specific
mechanisms it proposes for enforcement, to evaluate the likely effectiveness of those
mechanisms, and to allow public review and comment on that analysis. BIA also asserts that
mitigation monitoring will be available “through tribal environmental laws that would be
developed for trust land,” but as previously noted, tribal law is subject to unilateral change by the
tribe itself, tribal sovereign immunity is a substantial bar to third-party enforcement (which the
EIS does not consider), and in any case, no specific laws are identified or evaluated for
effectiveness. 9
Similarly, there is no explanation of how the NIGC regulations at 25 C.F.R. Parts 522, 571, 573,
575, 577 (sic; Part 577 is reserved), and 559—none of which even mention mitigation—could be
used to make enforceable the mitigation measures identified in the FEIS, or the likelihood of
their effectiveness. Certain provisions of these regulations speak of a tribe’s obligations to
operate and maintain gaming facilities in a manner that is protective of environmental and public
health and safety, see, e.g., id. §§ 222.2(i); 222.4(b)(7); 573.4(a)(12); but such generic statements
do not meet the requirement under NEPA to identify specific enforcement mechanisms and to
evaluate their likely effectiveness. Furthermore, each of these provisions is in terms of the tribe’s
own gaming ordinance/resolution and enforcement. Indeed, the most detailed of these general
statements in the NIGC’s regulations speaks of a tribe’s obligation to self-certify enforcement of
applicable laws by the tribe itself. See 25 C.F.R. § 559.4. As previously noted, reliance on selfenforcement by the tribe is inherently problematic, and in any case, the FEIS identifies no tribal
laws that might apply, nor evaluates their likely effectiveness.
In the end, BIA seems to assume that anything it puts in the ROD is enforceable—but once the
land is in trust (which BIA asserts must be accomplished immediately upon a final decision,
pursuant to 25 C.F.R. § 151.12) the ROD does not provide any authority for BIA to take the land
out of trust if mitigation measures are not complied with, or to otherwise take actions to ensure
that such measures are implemented. BIA has never interpreted a trust acquisition decision to
include the power to condition the acquisition or continuing trust status of land upon compliance
with continuing conditions. Indeed, any such interpretation by BIA that the ongoing trust status
of land is contingent upon compliance with conditions imposed by BIA would raise serious
concerns under the Federal trust responsibility to Indian tribes.
BIA’s conclusions in the EIS regarding the significance of numerous impacts, therefore, are
inextricably bound to the assumption that the described project design and mitigation measures
will be implemented. These conclusions are unsupported if those parameters and mitigation
measures are not enforceable, because there is otherwise no reason to believe that they will in
fact be implemented. Without some reasonable assurance of enforceability, the actual impact of
9

If no such tribal laws currently exist, that fact must be disclosed and evaluated under 40 C.F.R. § 1502.22.
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the proposed project cannot be accurately predicted, analyzed, or commented on. The public has
had no opportunity to comment on the adequacy and effectiveness of specific proposed methods
of enforcement for each mitigation measure. Without a thorough analysis of this issue—
including evaluation of any unavailable or incomplete information, as required by 40 C.F.R. §
1502.22—the FEIS is fundamentally deficient, and must be supplemented and recirculated for
public comment before a final decision.
B.

Transportation impacts are underestimated.

The FEIS completely ignores our September 27, 2016 comments regarding the fundamental
deficiencies in the traffic impacts analysis. A traffic impacts analysis is only as good as the
assumptions that go into it. A critical parameter of the Traffic Impact Study (App. O) is the trip
generation rates, yet the rate chosen for the Weekday PM peak period (when overall traffic is
highest) is far too low to be accurate. The traffic study uses the rate observed at a single casino
(Thunder Valley Casino), which the study asserts is a reasonable comparison. The standard
Institute of Transportation Engineers (ITE) rate for casinos (which is based on multiple studies)
is 13.43 (trips per 1,000 sf gaming floor area), but the rate chosen—9.84— is substantially lower,
and therefore will considerably underestimate peak traffic (for perspective, the standard ITE rate
is 36.5% higher than the rate employed). The standard ITE rate was rejected on the grounds that
the ITE rate is based on much larger, more urban hotel/casinos “of the nature commonly found in
Las Vegas and Reno” and is therefore “generally not applicable to this smaller, more rural
project.” App. O at 57. This is incorrect. The standard ITE rate is for facilities that expressly “do
not include full-service casinos or casino/hotel facilities such as those located in Las Vegas,
Nevada or Atlantic City, New Jersey.” ITE, Trip Generation (9th ed.) at 888. To the contrary,
the standard ITE rate is based on much smaller casinos, located in rural regions, that are directly
comparable to the proposed project. Id. Without a valid basis for rejection, the standard ITE rate
should be employed to reevaluate the traffic impacts of the proposed project.
Even assuming, as the Traffic Impact Study does, that the Thunder Valley Casino is a reasonable
comparison, the Weekday PM trip generation rate is still too low. The EIS argues that the
Thunder Valley trip generation rates are reasonable because the rates “are consistent with the
daily customer and employee totals projected for the proposed project.” FEIS at 4.8-1; App. O at
59. However, the ratio of projected weekday to weekend patrons suggests that the Weekday PM
rate should be at least 11.6—in other words, at least 17.8% higher than the rate employed. 10 The
Traffic Impact Study therefore severely underestimates traffic impacts.
Finally, the FEIS confirms that the Tribe changed its proposed action from Alternative A to
Alternative F based on new information that the necessary improvements to accommodate traffic
impacts at the Alternative A site would cost substantially more than previously thought and
involve further delay. FEIS at 2-36. Such new information has not been analyzed in the EIS, nor
made available to the public for review and comment. More importantly, it correspondingly calls
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Under Alternative F, the casino is projected to serve 8,100-9,000 patrons each day per weekday, and 12,90014,200 on weekends. FEIS at 2-30. Given the resulting weekday-to-weekend ratio of 1:1.6 and the Weekend PM
rate of 18.4 chosen for the Traffic Impact Study, the corresponding Weekday PM rate should be approximately 11.6.
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into question the evaluation of traffic impacts under Alternative F and their costs. The basis for
the Tribe’s about-face should be disclosed to the public and analyzed in a supplemental EIS. 11
In addition, the Galt alternative includes 3,500 parking spaces and a transit facility. The Elk
Grove alternative has only 1,690 on-site surface parking spaces, with additional parking provided
by the adjacent mall, and site access would be provided at existing intersections along
Promenade Parkway. The EIS does not take into account the impacts to the proposed outlet mall
of a reduction of almost 2,000 parking spaces available to mall patrons, nor the impacts of
mixing casino traffic with families and children visiting the mall and theaters.
C.

The public services analysis is inadequate.

The FEIS continues to have insufficient analysis with regard to Public Services. In particular,
Section 4.10.6 of the EIS analyzes water supply for Alternative F. It concludes that “[a]
significant effect would occur to water supply distribution facilities as a result of the need to
provide service to Alternative F.” Despite identifying this significant effect, the FEIS discussion
is brief and conclusory, stating that “mitigation measures” in Section 5.10.1 will “ensure that an
adequate water supply is available for the operation of Alternative F.” In fact, Section 5.10.1
contains just one mitigation measure (not multiple), which states only that the Tribe will enter
into a service agreement to reimburse the applicable service provider for necessary new or
upgraded facilities. This general mitigation measure is recommended for several of the
alternatives and is not specific to Alternative F. It is unclear how this alone will ensure adequate
water supply distribution facilities and mitigate the significant effect identified in the FEIS.
The FEIS estimates daily water consumption for Alternative F to be approximately 260,000 gpd;
however, it is unclear whether this estimate should be revised in light of the new project. FEIS at
4.10.6. The FEIS states that the Sacramento County Water Agency (SCWA) “has the capacity to
meet anticipated demand for domestic water use under Alternative F.” Id. But the FEIS does not
analyze SCWA’s distribution system in relation to the service area. Moreover, the FEIS does not
address any increased capacity required by new proposed project for the acquisition of nearly 36
acres instead of 28. This is especially important considering the severe drought conditions in
California. 12 For these reasons, the FEIS discussion relating to water supply for Alternative F is
insufficient and warrants further detail and analysis.
D.

The cumulative effects analysis is incomplete.

Cumulative effects are effects “on the environment which result from the incremental effect of
the action when added to other past, present, and reasonably foreseeable future actions regardless
of what agency (Federal or non-Federal) or person undertakes such other actions. Cumulative
effects can result from individually minor but collectively significant actions taking place over a
period of time.” 40 C.F.R. § 1508.7. The cumulative setting includes past, present, and
11

If such information is not available, it must be evaluated under 40 C.F.R. § 1502.22.
The FEIS asserts that “[h]istoric drought conditions are taken into account in Appendix K (groundwater supply
report) of the Draft EIS.” Response to comment O8-11. Appendix K, however, only addresses average drought
duration, and therefore does not in any way address the historic drought California is currently experiencing.
Whether recent heavy precipitation has alleviated the current drought remains to be seen, and is not evaluated in the
FEIS.
12
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reasonably foreseeable future actions not part of the Proposed Action, but related to cumulative
effects.
The FEIS continues to omit the Kammerer Road Project in the list development projects in the
cumulative setting in the City of Elk Grove. Table 4.15-2. In addition, the FEIS fails to consider
numerous amendments to Elk Grove’s General Plan, nor does it consider that the process to
update the General Plan has been underway since 2015, and is now in its final stages. 13 Changes
to the General Plan are thus specifically foreseeable, and changes in the cumulative setting
resulting from those changes are therefore reasonably foreseeable, yet the FEIS contains no
analysis of these effects.
As noted above, traffic impacts have been severely underestimated, and “[a] significant effect
would occur to water supply distribution facilities as a result of the need to provide service to
Alternative F.” FEIS at 4.10-25. Unidentified projects that should have been included in the
cumulative setting, which are currently under development and reasonably foreseeable, will
further impact traffic, water supply, and other factors in Elk Grove. Accordingly, the FEIS’s
cumulative impact analysis is woefully inadequate and must incorporate a more complete range
of current and foreseeable projects within the City of Elk Grove and must include future projects
based on the City’s current efforts to expand its sphere of influence.
E.

The FEIS ignores new information regarding the public safety risks
associated with the nearby Suburban Propane Storage facility.

We previously commented that, in an April 2, 2016 letter to the Sacramento Local Agency
Formation Commission (LAFCo) opposing the City of Elk Grove’s application for amendments
to expand its sphere of influence for the Kammerer/Highway 99 Project and the new proposed
sports complex, Suburban Propane outlined serious concerns related to the projects’ proximity to
its propane storage tanks, which hold 24 million gallons of refrigerated propane. While Suburban
Propane noted its superb safety history, it also informed LAFCo of a past, unsophisticated and
foiled, terrorist plot. At trial, the director of the Chemical-Biological National Security Program
at Lawrence Livermore Laboratory, one of the world's foremost experts on explosions, testified
that if the plot had been successful, a “gigantic fireball” would have caused injuries and damage
up to 1.2 miles away, including fatal injuries to roughly 50 percent of the people in the blast
radius, and fatalities and injuries up to 0.8 miles from the explosion. In addition, the initial blast
would likely have caused two smaller on-site pressurized propane loading tanks to explode,
rupturing the formaldehyde storage tank at another nearby industrial facility, creating in turn a
toxic cloud that would be potentially deadly to anyone encountering it, and which would travel
for almost a mile with the prevailing wind. 14 Terrorism concerns have only increased since that
time, and Suburban points out that increased development near the storage tanks potentially puts
many people at risk. Terrorism risks are not easily quantified, but this is precisely the type of
incomplete or unavailable information that must be evaluated pursuant to 40 C.F.R. § 1502.22
(Incomplete or unavailable information).
13

See http://www.elkgrovecity.org/city_hall/departments_divisions/planning/a_brighter_future/.
See Sacramento Business Journal, Elk Grove project ignores nearby propane risk (Dec. 9, 2001), available at:
http://www.bizjournals.com/sacramento/stories/2001/12/10/editorial4.html.
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As described in its letter, numerous studies have evaluated the accident potential at the Suburban
Propane, Elk Grove Propane Storage Facility. The most reliable and unbiased studies agree that
the hazards associated with an unconfined vapor cloud explosion and boiling liquid expanding
vapor explosions present serious safety risks to any potential off-site population within one mile
of the facility. Among the locations Suburban notes as in the danger zone is the Lent Ranch area.
The draft EIS noted, “Lent Ranch and the Marketplace at Elk Grove are located in the immediate
vicinity of the Mall site,” yet the draft EIS did not mention or address Alternative F’s location in
relation to Suburban Propane’s storage tanks or the past demonstrated and future dangers that
proximity to the site may represent. In fact, the Mall site is located approximately half a mile
from the Elk Grove Storage Facility. Accordingly, we requested in our September 27, 2016
comment letter that the propane storage facility and any associated or potential environmental or
public safety concerns should be addressed and analyzed in a supplemental EIS.
The FEIS, in section 3.12.3, acknowledges this issue, but declines to analyze this risk on the
basis of a February 2001 Environmental Impact Report (EIR) by the City of Elk Grove that
concluded that the risk levels posed by the Suburban Propane facilities “are viewed as acceptable
and impacts are considered to be less-than-significant,” and a 2004 state appellate court decision
that the EIR’s findings were adequately supported by the evidence. The FEIS, however, fails to
consider new information available after February 2001, including the reevaluation of terrorism
risks after the September 11, 2001 terrorist attacks on the World Trade Center and the Pentagon;
information in Suburban Propane’s April 2, 2016 letter, and the 2003 risk evaluation report
identified in that letter; and the February 2015 report prepared by Northwest Citizen Science
Initiative regarding the Portland Propane Terminal, 15 which discusses the risks posed by large
propane storage facilities in urban areas, including specifically the Suburban Propane facility. To
comply with NEPA, BIA must evaluate this significant new information in a supplemental EIS
because it is relevant to environmental concerns and bearing on the proposed action or its
impacts. 40 C.F.R. § 1502.9(c).
F.

Air quality impacts are inadequately addressed.

The Updated Draft General Conformity Determination (“Updated Draft CD”) fails to meet the
regulatory requirements for a Clean Air Act conformity determination under 40 C.F.R. Part 93.
Additionally, the Updated Draft CD does not address the comments submitted by Stand Up for
California! (“Stand Up”) on the Draft General Conformity Determination on September 27,
2016. As Stand Up commented on the Draft CD, “it is impossible to assess the air quality
impacts of the project prior to the completion of the conformity determination.” For the
following reasons, BIA must prepare and make available for public comment a supplemental EIS
after completing a final conformity determination.
BIA improperly released the Updated Draft CD simultaneously with the Final EIS for public
comment. In its September 27, 2016 comments, Stand Up reminded BIA that they must finalize
the conformity determination, including an opportunity for public comment, before releasing the
15

See Exhibit 2; available at: http://sustainable-economy.org/wp-content/uploads/2015/02/Portland-PropaneTerminal-NWCSI-3rd-rev-ed-Feb-27-2015.pdf. The report concludes that the risks posed by a terrorist attack
targeting smaller pressurized propane tanks near the main storage tanks is much greater than the risks of an attack
targeting the main storage tanks directly; the pressurized tanks are more easily exploded, and could in turn explode
the main tanks more effectively, in a domino-style effect. Id. at 17.
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Final EIS. See EPA, General Conformity Training Manual at 1.3.4.2 (“At a minimum, at the
point in the NEPA process when the specific action is determined, the air quality analyses for
conformity should be done.”). Without a finalized conformity determination before the public
comment period on the final EIS, the public and agency decision makers cannot sufficiently
analyze the environmental consequences of the Project.
The Updated Draft CD fails to comply with 40 C.F.R. § 93.160(a) because it does not describe
all air quality mitigation measures for the Project and it does not outline the process for
implementation and enforcement of those air quality mitigation measures. The Updated Draft
CD only describes two mitigation measures: purchasing emissions reduction credits for nitrogen
oxides (“NOx”) and preferential parking for vanpools and carpools. Updated Draft CD, § 4.2.
For other mitigation measures, it merely references their inclusion in Section 5.4 of the draft EIS
and does not provide a description as required under 40 C.F.R. § 93.160(a). Id.
As Stand Up commented on the Draft CD, the only semblance of an implementation timeline
provided for a mitigation measure in the Updated Draft CD is that ERCs will be purchased prior
to operation of the Project. This still does not constitute an “explicit timeline” and there are no
other timelines or deadlines for the other mitigation measures in the Updated Draft CD. See 40
C.F.R. § 93.160(a).
Like the Draft CD, the Updated Draft CD does not contain any information on the process for
enforcing mitigation measures, including the purchase of ERCs. A description of enforcement
measures is required under 40 C.F.R. § 93.160(a). The Updated Draft CD merely recommends
that the Tribe commits to purchasing the required ERCs. Even though the Updated Draft CD
states that the Tribe will provide the “documentation necessary to support the emissions
reductions through offset purchase,” it does not establish any specific procedures or requirements
for doing so, nor it explain how the purchase will be enforceable. Additionally, the Updated
Draft CD is incomplete because BIA has not obtained written commitment from the Tribe that it
will purchase ERCs under 40 C.F.R. § 93.160(b). As such, the final EIS and the public are
unable to consider how effective the enforcement measures will be, or even if there will be any at
all.
BIA must ensure compliance with the Clean Air Act’s conformity determination requirement
prior to making a decision to take land into trust for a gaming acquisition. Because the
conformity determination is not finalized before the final EIS and does not fully comply with 40
C.F.R. Part 93, BIA must prepare a supplemental EIS after considering public comments and
issuing a final conformity determination.
G.

Socioeconomic impacts are inadequately analyzed.

Finally, the FEIS also fails to give any estimate of the possible range of increases in societal
problems that may result from the proposed casino, including problem gambling, divorce,
suicide, prostitution, bankruptcy, and demand for social services. An estimate is provided (for
Alternative A only) of the anticipated increase in calls for law enforcement service and
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percentage that would result in arrests, 16 but there is no quantification of the different types of
additional crimes that would result, including DUIs, a particular concern given that the Project is
within walking distance of three schools. The FEIS should therefore evaluate the possible range
of social costs of different types that would be borne by the local community as a whole, as well
as by more vulnerable segments of our community. We note in particular that the target market
for the Project is disproportionately senior citizens and the Asian community. In addition, we
note that the Rancheria’s contractual arrangement with Boyd Gaming of Las Vegas, Nevada
typically provides for compensation of 30% of gross revenues—given projected revenues of
$449 million annually, that would mean over $130 million leaving the local economy annually,
an impact completely ignored in the FEIS’s economic impact statement.
CONCLUSION
For the foregoing reasons, the FEIS is deficient and cannot support a decision to take the Elk
Grove site into trust. The BIA must prepare a supplemental EIS for additional public review and
comment before any final decision.

Sincerely,

Lynn Wheat
Elk Grove GRASP

Joe Teixeira
Committee to Protect Elk Grove Values

16

See DEIS App. N (Socioeconomic Analysis) at 40. The report speculates that the other alternatives “may
experience similar impacts relative to their proposed size and gaming positions.” The City of Galt, however,
estimated more than twice as many service calls and arrests based on data for comparable casinos in California.
BIA declined to consider this information, however, on the grounds that because Galt “did not cite the published
source of its information, the figures described by the Commenter could not be verified.” Response to Comment
A16-234. BIA admits, however, that often that information is available only by direct inquiry to the relevant law
enforcement agencies, a relatively easy task. BIA’s failure to verify the information and consider it is therefore a
violation of 40 C.F.R. § 1502.22 (Incomplete or unavailable information).
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Patty Johnson
Enc.
cc:
Mr. John Rydzik
Chief, Division of Environmental,
Cultural Resource Management and Safety
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, California 95825
John.Rydzik@bia.gov
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From:
To:
Cc:
Subject:
Date:
Attachments:

Shepard, Eric
Smyth, Paul (WDC)
Lawrence Roberts; Amy Dutschke
Re Wilton ranceria Application - City of Elk Grove - Notice of Sufficiency of Referendum Petition
Monday, January 09, 2017 4:39:18 PM
2016.12.29 Stand Up letter to Larry Roberts and Hilary Tompkins (3).pdf

Paul,
Thank you for your email and comments. As you are aware, the comment period on the
Wilton Final Environmental Impact Statement has not closed. The Department has not yet
made a decision whether to acquire the Elk Grove Mall Site in trust and therefore your request
is premature. However, the Department's land-into-trust regulations on this point are clear.
The Department "shall . . . [i]mmediately acquire the land in trust under § 151.14 on or after
the date such decision is issued and upon fulfillment of the requirements of § 151.13 and any
other Departmental requirements." 25 C.F.R. 151.12(c)(2)(iii). In addition, as to the question
of harm, if a court determines that the Department erred in making a land-into-trust decision,
the Department has stated that it will comply with a final court order and any judicial remedy
that is imposed. 78 Fed. Reg. 67928, 67934 (Nov. 13, 2013).
Thank you,
Eric

---------- Forwarded message ---------From: Smyth, Paul (Perkins Coie) <PSmyth@perkinscoie.com>
Date: Fri, Jan 6, 2017 at 4:08 PM
Subject: Re Wilton ranceria Application - City of Elk Grove - Notice of Sufficiency of
Referendum Petition
To: "larry.roberts@ios.doi.gov" <larry.roberts@ios.doi.gov>, "Tompkins, Hilary"
<hilary.tompkins@sol.doi.gov>, "amy.dutschke@bia.gov" <amy.dutschke@bia.gov>
Cc: "karen.koch@sol.doi.gov" <karen.koch@sol.doi.gov>, "Caminiti, Mariagrazia"
<marigrace.caminiti@sol.doi.gov>, "sarah.walters@ios.doi.gov" <sarah.walters@ios.doi.gov>

Dear Assistant Secretary Roberts, Solicitor Tompkins and Regional Director Dutschke,

I am following up on the attached letter sent December 29, 2017, to Mr. Roberts and Ms. Tompkins on
behalf of my client Stand Up For California!, et al., seeking assurances that if Mr. Roberts makes an
affirmative decision to take land into trust for the Wilton Rancheria, not to effectuate the transfer of the
land before Stand Up! has the opportunity to seek emergency judicial relief. Since the letter was sent the
City of Elk Grove has found sufficient the petition by my clients and others to seek a referendum on the
removal of the development restrictions that now exist on the subject property. See e-mail below. Thus,
the restrictions remain in place pending the referendum. Transferring the land into trust before the
referendum would make the referendum moot to the detriment of my clients.

We request written confirmation before close of business, Monday January 9, 2017, that the Secretary or
any department official, upon any decision to accept the Wilton Rancheria’s application, will not transfer
title to land in trust until the referendum occurs or we will be forced to seek emergency relief in the Court

to protect the interests of my clients in the referendum.

Thanks for your attention to my request.

Paul B. Smyth

From: Jason Lindgren [mailto:jlindgren@elkgrovecity.org]
Sent: Friday, January 06, 2017 11:00 AM
To: Ashlee N. Titus <atitus@bmhlaw.com>
Subject: City of Elk Grove - Notice of Sufficiency of Referendum Petition

Good Afternoon,

The referendum petition entitled “Referendum Against an Ordinance passed by the City
Council; Ordinance No. 23-2016. An Ordinance of the City Council of the City of Elk Grove
adopting the First Amendment to the Development Agreement with Elk Grove Town Center,
LP.,” filed with the Office of the City Clerk on November 21, 2016 has been deemed
sufficient.

I will be requesting certification of the results of the examination of the referendum petition to
the City Council of the City of Elk Grove at the regular meeting of January 11, 2017.

The agenda and related staff reports for the January 11, 2017 regular meeting are anticipated
to post today (Friday, January 6, 2017) at 2 p.m., and can be found at the following location on
the City website: http://www.elkgrovecity.org/city_hall/city_government/city_
council/council_meetings/agendas_minutes/

(click on the link to the agenda, and the staff reports are linked under each item number – Item
10.1 is the requested action to certify the petition)

If you have any questions or concerns regarding this matter, feel free to contact me, 478-2286,
jlindgren@elkgrovecity.org.

Regards,

Jason Lindgren
City Clerk

City of Elk Grove
8401 Laguna Palms Way
Elk Grove, CA 95758

916.478.2286 (office)
916.627.4400 (fax)

www.elkgrovecity.org

By sending us an email (electronic mail message) or filling out a web form, you are sending us personal
information (i.e. your name, address, email address or other information). We store this information in
order to respond to or process your request or otherwise resolve the subject matter of your submission.
Certain information that you provide us is subject to disclosure under the California Public Records Act or
other legal requirements. This means that if it is specifically requested by a member of the public, we are
required to provide the information to the person requesting it. We may share personally identifying
information with other City of Elk Grove departments or agencies in order to respond to your request. In
some circumstances we also may be required by law to disclose information in accordance with the
California Public Records Act or other legal requirements.

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, please advise the
sender by reply email and immediately delete the message and any attachments without copying or disclosing the contents. Thank you.

-Eric Shepard
Associate Solicitor
Division of Indian Affairs
Office of the Solicitor
Department of the Interior
1849 C Street, NW, Rm. 6511
Washington, DC 20240
Off. (202) 208-3233
Fax (202) 208-4115

eric.shepard@sol.doi.gov
This e-mail (including attachments) is intended for the use of the individual or entity to which it is addressed. It may
contain information that is privileged, confidential, or otherwise protected by applicable law. If you are not the
intended recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are
hereby notified that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.
If you received this e-mail in error, please notify the sender immediately and destroy all copies.

Comment Letter 5
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street
San Francisco, CA 94105

January 17, 2017
Amy Dutschke
Pacific Regional Director
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, California 95825
Subject:

EPA comments on Wilton Rancheria Fee-to-Trust and Casino Project Final
Environmental Impact Statement, Sacramento County, California
(CEQ# 20160300)

Dear Ms. Dutschke:
The U.S. Environmental Protection Agency (EPA) has reviewed the above-referenced document
pursuant to the National Environmental Policy Act (NEPA), Council on Environmental Quality (CEQ)
regulations (40 CFR Parts 1500-1508), and our NEPA review authority under Section 309 of the Clean
Air Act.
EPA reviewed the Draft Environmental Impact Statement and provided comments to the Bureau of
Indian Affairs (BIA) on February 22, 2016, rating the Proposed Action and all other action alternatives
as Environmental Concerns – Insufficient Information (EC-2). Our concerns regarded the completeness
of the draft General Conformity Determination under Clean Air Act section 176(c)(4), which ensures
that a federal action does not interfere with the local air district’s plans to attain the National Ambient
Air Quality Standards (NAAQS). We noted that the Sacramento Metropolitan Air Quality Management
District may not have enough emission reduction credits to fully offset the project’s emissions, as
proposed in the draft General Conformity Determination, and if the project proponent would obtain
offsets from outside of the air district, the General Conformity Determination should explain how
emission offsets would originate from an area that contributes, or has contributed in the past, to NAAQS
violations in the project area.
As a cooperating agency for the project, EPA reviewed the Administrative FEIS and provided comments
to BIA on August 22, 2016. We commended BIA for designating Alternative F as the Preferred
Alternative, as we recommended, which would result in the least adverse environmental impacts since
the Elk Grove site is already partially developed and infrastructure is already in place. We also noted
BIA’s proposal to obtain emission reduction credits within 50 miles of the project site.
In our AFEIS comments, we reiterated that, if BIA planned to use out-of-area offsets, the General
Conformity Determination should demonstrate that the nearby nonattainment area of equal or higher
classification contributes, or has contributed in the past, to the violations of the NAAQS. We have
reviewed the Final EIS and note that the updated draft General Conformity Determination cites several
studies by the California Air Resource Board (CARB), including the initial Transport Assessment
approved by CARB in 1990 and the first triennial updates to the 1990 ozone transport report approved
by CARB in August 1993, November 1996, and April 2001. According to the April 2001 update,
CARB determined that the San Joaquin Valley is classified as having various levels of impact to the
greater Sacramento air basin, ranging from significant to inconsequential, depending on the day of the

ATTACHMENT 2
TRIBAL COUNCIL RESOLUTION NO. 2017-5

ATTACHMENT 3
EMISSION REDUCTION CREDIT CERTIFICATE

